United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 





I 


APPELLANTS BRIEF AND APPENDIX 

i 

nr the 

United States Court of Appeals 

for the District of Columbia 

No. 9469 

JEROME CLARKE, Tr 

vs. 

EDWARD LEE HUFF 
and 

DISTRICT TITLE INSURANCE COMPANY, Appellees 


554 

tee, Appellant 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


bfedStates Court a)*???’" 
ftrth$DistrictofQ>ksi 




FEB 2 61947 



Tignor, Peterson and Branson 
Otho D. Branson 
Emerson W. Browne 
Attorneys for Appellant 
604 D Street, Northwest 
Washington, D. C. 


BATAVIA TIMES, LAV PRINTERS, 

BATAVIA, N. Y. 

CHARLES V. WARDEN, WASHINGTON REPRESENTATIVE, 
TOWER BUILDING 







SUBJECT INDEX. 


P^GE 

Jurisdictional Statement . 1 

Statement of Facts . 1 

Issues . 3 

Argument. 4 

•Conclusion . 6 

Cases Cited. 

Hennewick v. The City of Georgetown, 82 U. S. 547; 15 

Wallace, 547 ; 21 Law E<L, 231. 5 

Jolmson v. Kramer Brothers and Company, 203 Federal, 

733 . 6 

Scott Lumber Company v. Suburban Improvement Com¬ 
pany, 59 Federal 2nd, 711; 87 Ann. Law Reports, 555, 
certiorari denied 53 Supreme Court, 123; 287 U. S. 

660; 77 Law. Ed. 569. 5 

Welden v. Stickney, 1 Apps. D. C., 343 . 6 

Statute. 

Title 38, Section 101 of the D. C. Code, 1940 Edition, 
Mechanics Liens. 4 

Miscellaneous. 


51 C. J. 159 


5 





























IN THE 


I 


United States Court of Appeals 

for the District of Columbia 


No. 9469 


JEROME CLARKE, Trustee, Appellant 

vs. 

EDWARD LEE HUFF, Appellee 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 
Jurisdictional Statement 

This is an appeal by Jerome Clarke, Trustee, from an 
order dismissing Civil Action No. 37218, in the District 
Court of the United States for the District of Columbia. 

Statement of Facts 

That on October 12, 1946, the plaintiff Jerome Clarke, 
Trustee, filed a complaint for quia timet relief with a pro¬ 
vision for an interpleader and for damages for clouding 
the title of real estate. That in the original complaint there 
was stated that Jerome Clarke, Trustee, was the owner of 
lots 807 and 808 in Square 484, known as 909 and 911 Sixth 
St., N. W. That Edward Lee Huff, being a contractor had 
entered into a written contract dated June 1, 1946 for the 
installation of a certain type of magnesite floors in the 
building then under construction by the plaintiff herein 
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known as 911 Sixth St., N. W. That the defendant herein 
filed a Mechanics Lien No. 22062 on both lots 807 and 808, 
in Square 484, for the amount of One Thousand Four Hun¬ 
dred Seventeen ($1,417.00) Dollars, the complaint further 
alleges that by reason of the circumstances and payments 
made Edward Lee Huff he knew at the time of the filing of 
the Lien that Jerome Clarke, Trustee was not indebted to 
him in the amount of One Thousand Four Hundred Seven¬ 
teen ($1,417.00) Dollars. That the defendant had not at 
any time entered into a contract for the furnishing of work 
and material on Lot 808, in Square 484, or in other vrords 
one of the said lots and building upon which the defendant 
filed a Mechanics Lien was not the subject of his contract 
or work and upon which he was not entitled to a lien, that 
the complaint further set forth that the wiork which was 
done by the defendant, Edward Lee Huff was done in a 
defective condition and what additional payments he sought 
was the result of his attempt to rectify his own defective 
work. 

That the District Title Insurance Company was made a 
party defendant for the reason that the Title to the prop¬ 
erty was searched through that particular Title Company, 
that there was money deposited there for the purpose of 
seeing that a clear and indefeasible title would be given 
to the party taking the first mortgage on the said premises 
after completion, that they were asked to place in the Dis¬ 
trict Court for the District of Columbia, the amount of 
money deposited for the benefit of the defendant, Edward 
Lee Huff so that this matter might be settled with respect 
to the beclouding of the property upon which he did not 
have a contract and for the purpose of ascertaining the 
true amount of the lien claimed. 

That this suit was brought to expedite matters rather 
than wait the six month period under the statute allowed 
the lien holder for the purpose of enforcing his lien. That 
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the plaintiff took the position that the lien was a creature 
of statute and that he was still entitled to equitable remedies 
against the defendant and was not bound to wait for affirma¬ 
tive action to be taken against him or to resort to those 
methods provided under the statutory liens for the benefit 
of mechanics. 

That a motion to dismiss the said complaint was filed by 
the defendant and the defendant relied upon the theory that 
the only right to proceed with respect to the removal of a 
Mechanics Liens was pursuant to statutory provisions, the 
Court took the position that a mechanics lien was not sub¬ 
ject to removal, save by remedy given by virtue of statute. 
The District Title Insurance Company, filed an answer and 
a counter claim and are subject to the order of Court to 
deposit Seven Hundred ($700.00) Dollars for the purpose 
of being discharged of liability thereof. That on the 5th 
day of December, 1946, the Court passed an order in which 
it said that the Court had no jurisdiction in law or equity 
to remove a mechanics lien in this case as a cloud on the title 
of real estate, from this order dismissing the suit, this ap¬ 
peal is taken. This appeal was taken on the 10th day of 
December 1946. 

Issues 

1. Did the Court err in ruling that an Equity Court has 
no jurisdiction for the removal of a cloud off the title of 
real estate, where a mechanics lien has been placed on the 
said property and no work having been done on the said 
property by the said contractor? 

2. Did the Court err in ruling that the Equity Court 
has no jurisdiction in determining the validity or invalidity 
of a lien under its general jurisdiction and was limited by 
statutory provisions controlling the lien? 

3. Did the Court err in dismissing the plaintiffs com¬ 
plaint. 
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Argument 

At common law there was no such theory of liens for the 
benefits of persons who furnished labor and materials for 
improvement of real estate wherever situated. 

But the states and various territories have enacted statu¬ 
tory provisions for the protection of persons who enhance 
the value of property by giving liens on the same. Under 
Title 38, Section 101 of the I). C. Code, 1940 Edition, Me¬ 
chanics Liens, the said statutory provision reads as follows: 

“Every building erected, improved, added to, or re¬ 
paired by the owner or his agent, and the lot of ground 
on which the same is erected, being all the ground used 
or intended to be used in connection therewith, or 
necessary to the use and enjoyment thereof, to the ex¬ 
tent of the right, title and interest, at that time existing, 
of such owner, whether owner in fee or of a less es¬ 
tate, or lessee for a term of years or vendee in posses¬ 
sion under a contract of sale, shall be subject to a lien 
in favor of the contractor with such owner or his duly 
authorized agent for the contract price agreed upon 
between them, or, in the absence of an express contract 
for the reasonable value of the work and materials 
furnished for and about the erection, construction, im¬ 
provement, or repair of or addition to such building, 
or the placing of any engine machinery, or other thing 
therein or in connection therewith so as to become a 
fixture, though capable of being detached: PROVIDED, 
That the person claiming the lien shall file the notice 
herein prescribed. (March 3, 1901, 31 Stat. 1384, Ch. 
854, Section 1237.) 

and by the statute it is clearly shown that the enacting of 
the statute is to give a lien solely upon the property which 
has been enhanced by the work of a mechanic. There can 
be no controversy that the complaint sets forth sufficient 
facts. The complaint clearly shows under paragraph four 
that the Lot 808 in Square 484 the defendant Huff, had no 
contract nor did he do any work on the said lot, but he baa 
embrassed the same in the lien on the said lot, but which 
he filed on record, that the plaintiff asks that the said cloud 
be removed from the said title. 
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A Court of Equity has jurisdiction for the removal of 
clouds on the title to real estate and the said jurisdiction 
of Equity Court can be invoked. The Supreme Court of the 
United States in the case of Hennewick v. The City of 
Georgetown, 82 U. S. 547; 15 Wallace, 547; 21 Law. Ed., 
231, in dismissing the complaint said that where it is ap¬ 
parent upon the face that the act is invalid and void and the 
absence of the allegation of fraud irreparable injury or a 
cloud upon the title of real estate, Equity Court has no 
jurisdiction to enjoin the collection of taxes. So in this 
suit we have alleged the fact that the said lien constitutes 
a cloud upon the title of the said real estate involved and 
asks the removal of the cloud upon the same. In this case 
for the reason that the salutory equitable principle of the 
mechanics lien appearing to be valid on its face, which can 
be proven by extrinsic evidence to be invalid the Court of 
Equity has jurisdiction. In 51 C. J. 159, it is stated as fol¬ 
lows: 

“A mechanics lien apparently valid on its face and re¬ 
quiring extrinsic evidence to show that it is invalid con¬ 
stitutes a cloud on the title and a Court of Equity will 
remove said cloud. See Sheef v. Prosser, 16 North 
Dakota, 180; 112 N. W. 72.” 

That the Court committed further grievous error by rul¬ 
ing that it had no jurisdiction and that the plaintiff is limit¬ 
ed to the statutory provisions controlling liens. With this 
view we are compelled to disagree. With the allegations of 
the plaintiff and the facts alleged being inconsistent with 
the lien sort by the defendant see Scott Lumber Company v. 
Suburban Improvement Company, 59 Federal 2nd, 711; 87 
Ann. Law Reports, 555, in which case certiorari was denied 
in 53 Supreme Court, 123; 287 U. S. 660 ; 77 Law Ed. 569. 
The Court held that a lien does not attach to adjacent prop¬ 
erty but solely attaches to the property improved, and that 
the lien was void in so far as it professed to cover property 
beyond the land upon which the building stood. To remove 
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this the plaintiff was entitled to invoke the jurisdiction of 
the Court of Equity and the judgment dismissing was re¬ 
versed and remanded. 

Not only does it appear of record a controversy concern¬ 
ing the land upon which the defendant had no lien but also 
plaintiff controverted the validity of the lien filed upon the 
premises where the work was done and contends that not 
only is he entitled to invoke the jurisdiction of a Court of 
Equity upon property where no work was done but to intro¬ 
duce extrinsic evidence to prove the invalidity of the lien 
where the work was actually done; that a Court of Equity 
having jurisdiction for the purpose of removing a cloud 
off real estate has jurisdiction to settle all the issues in¬ 
volved in the litigation, even damages sustained by the 
plaintiff. See Johnson v. Kramer Brothers and Company, 
203 Federal, 733, also see the case of Welden v. Stickney, 1 
Apps. D. C., 343 concerning the right of the plaintiff to 
remove a cloud where extrinsic evidence is necessary to in¬ 
validate what appears to be a valid claim or encumbrance. 

Condusion 

Wherefore the appellant concludes that the Court com¬ 
mitted error in saying that an Equity Court did not have 
jurisdiction for the removal of a cloud on the title of real 
estate where the mechanics lien had been placed upon prop¬ 
erty where no work had been done and that the Court fur¬ 
ther erred in limiting the plaintiff to his remedies under the 
mechanics lien statute and further erred in dismissing the 
complaint of the plaintiff. 

Respectfully submitted, 

TIGNOR, PETERSON & BRANSON, 
OTHO D. BRANSON, 

EMERSON W. BROWNE, 

Attorneys for Appellant . 
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APPENDIX 
Case No. 9469 


1 IN THE 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 


Jerome Clarke, Trustee, 911 Sixth St., 
N. W., Washington, D. C., 

Plaintiff, 
vs. 

Edward Lee Huff, 1225 Sumner Rd., S. E., 
Washington, D. C., 

District Title Insurance Co., 1413 Eye 
St., N. W., Washington, D. C., 

Defendants . 


Civil Action 
No. 37218. 

Filed 

^ Oct. 12, 1946. 

Charles E. 
Stewart, 
Clerk. 


Complaint for Quia Timet Relief—Interpleader and for 
Damages for Clouding the Title on Real Estate. 


That this Court has jurisdiction by reason of Title 11, 
Section 306, of the D. C. Code, 1940 Edition. 

1. That Jerome Clarke, Trustee, is the owner of certain 
real estate in the District of Columbia, known and described 
as Lots 807 and 808, in Square 484, known as premises 909 
and 911 Sixth St., N. W. 

2. That the defendant Edward Lee Huff, was a con¬ 
tractor under a certain written contract dated June 1,1946, 
for the installation of certain magnesite floors in the build¬ 
ing then under construction by the plaintiff herein, known 
as 911 Sixth St., N. W. That the said defendant filed on the 
record of the District Court, a notice of a mechanic lien 


No. #22062, on Lots 807 and 808 in Square 484 for the 
amount of One Thousand Four Hundred & Seventeen 
($1,417.00) Dollars. 

3. That the said defendant knew at the time of the filing 
of the said Lien that the said Jerome Clarke, trustee was 
not then indebted to him in the amount of One Thousand 
Four Hundred & Seventeen ($1,417.00) Dollars, by reason 
of the fact that the said Edward Lee Hulf, though he did 

contract to do the said work, did the said work in 
2 such a manner that it was not in conformance with 
the specifications of the contract attached hereto, 
and to be read as a part hereof and known as Exhibit “A.” 
That according to the said contract the magnesite floors 
were to be a solid color of tile red, which the same are not 
and further that the said floors now bulge. 

4. That at no time did the defendant herein enter into 
a contract to do any work on Lot 808 in Square 484, upon 
which he placed a Lien, nor did he do any work on said 
Lot 808. 

5. That the defendant herein charged the plaintiff for 
his attempts to rectify his own defective work and the 
following items are not chargeable to the plaintiff herein: 
Sixty-four ($64.00) Dollars for treating the floors; Twenty 
($20.00) Dollars for the time used in treating the floors; 
Four & 68/100 ($4.68) Dollars for steel wool and buckets 
and Eleven & 35/100 ($11.35) Dollars for steel wool all of 
which items are not chargeable to the plaintiff herein. 

6. That the plaintiff herein has deposited sufficient 
money to cover the Lien of the defendant at the District 
Title Insurance Company, also a party defendant herein. 
That the plaintiff herein says that the Lien by reason of 
the breach of the said contract should be removed as a 
cloud on the title of his property and the plaintiff herein 
should have a judgment against the defendant for the sum 



of Two Thousand Five Hundred & Fifty ($2,550.00) Dol¬ 
lars which he has received of the plaintiff herein. 

Wherefore: The plaintiff prays: 

1. That the court grant him an injunction pendente lite, 
restraining and enjoining the District Title Insurance Com¬ 
pany, from delivering to the defendant Edward Lee Huff, 
moneys now in their hands which he claims to be due and 
payable on Lien No. 22062. 

2. That the court give the plaintiff a judgment in the 
amount of Two Thousand Five Hundred & Fifty ($2,550.00) 
Dollars. 

3. That the court further pass an order removing Lien 
No. 22062 from the records as a cloud upon the property 
of the plaintiff herein. 

4. That the District Title Insurance Company, 
3 deposit the said money in the Registry of the said 
court until determination of this suit and be dis¬ 
charged from all liability herein. 

/s/ JEROME CLARKE 
(Trustee) 

District of Columbia, ss.: 

Jerome Clarke, Trustee, being first sworn on oath ac¬ 
cording to law; depose and says; that he has read the fore¬ 
going complaint by him subscribed and knows the contents 
thereof; and that those matters based upon information 
and belief he believes to be true. 

JEROME CLARKE 
(Trustee) 

Subscribed and sworn to before me this 11 day of Octo¬ 
ber, 1946. 


(notarial seal) 


/s/ JAMES L. WELLS 
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/s/ Otho D. Branson 
/ s/ Emerson W. Browne 
Attorneys for Plaintiff 
604 D St., N. W. 
Washington, D. C. 


4 Copy 

Huff and Company 

General Contractors 37217 

1225 Sumner Road, S. E., 

Washington, D. C. June 1, 1946 


CONTRACT 

Filed 

Oct 12 1946 

Charles E. Stewart, Cleric 

Jerome Clarke (Trustee) 

909—Sixth St., N. W., 

Washington, D. C. 

For the sum of Three Thousand Eighty-Three ($3083.00) 
I, Edward Lee Huff, agree to do the following work on 
premises at 

.Sixt*/ Street, N. W. 

Lot... 807_ Square... 484_ 

1. To lay corkstone magnesite floors in all rooms 
through-out entire building, including halls, closets, bath¬ 
rooms, risers and treats of steps; 

To put in magnesite base in same except baths and toilets. 

The thickness will be %-inch on floors and y 2 -inch on 
base. The color -will be a tile red. 
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Terms of Payment: When flat work of second floor is 
laid, $1,350.00 will be paid; when base on second floor and 
flat work on first floor is laid $1,350.00 will be paid. The 
balance of $383.00 to be paid upon completion. All the 
above work will be executed in a neat workman like man¬ 
ner. The owner is to be responsible for making the sheat- 
ing steps, etc. to carpentry work and plastering. 

/s/ EDWARD LEE HUFF 
Contractor 

/s/ JEROME CLARKE 
Owner (Trustee) 

Date approved: 6/1/46 


5 Motion to Dismiss or for More Definite Statement 

and Bill of Particulars. 

Comes now the Defendant Edward Lee Huff, by his at¬ 
torney, George H. Windsor, and moves this Court as fol¬ 
lows : 

1. To dismiss the complaint as to said Defendant Ed¬ 
ward Lee Huff for the reason that the said complaint does 
not allege any facts which, if proved, would constitute any 
cause of action against the said Defendant. 

2. In the alternative, for a more definite slate as to al¬ 
leged facts which would establish a right in plaintiff to 
have said defendant’s Mechanic’s Lien vacated or any 
right against said defendant for a money judgment, and a 
bill of particulars with respect to any damages claimed to 
have been suffered by the plaintiff. 

/s/ GEORGE H. WINDSOR 

Attorney for Defendant Huff 
200111th St., N. W. 
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POINTS AND AUTHORITIES 
Rule 12, Federal Rules of Civil Procedure 

NOTICE 

To Messrs. Otho D. Branson and Emerson Browne 
604 D Street, N. W. 

Attorneys for Plaintiff 

Please take notice that the points and authorities to be 
submitted in support of this motion are attached hereto. 
The rules of this Court require that if you oppose the 
granting of the same, you shall within eight days of the 
date of service of a copy thereof upon you, or such further 
time as the Court may grant, or as the parties to this suit 
agree upon, file in reply with the clerk of said Court a 
statement of the points and authorities upon which you 
rely, and serve a copy thereof upon counsel for Defendant 
Edward Lee Huff. 


/s/ GEORGE H. WINDSOR 

Attorney for Defendant Huff 


I hereby certify that a copy of the foregoing Motion was 
mailed, postage prepaid, to Messrs. Otho Branson and 
Emerson Browne, attorneys for plaintiff, 604 D St., N. W., 
Washington, D. C. and to District Title Insurance Co., 1413 
Eye St., N. W. on October 22,1946. 


/s/ GEORGE H. WINDSOR 
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Answer. 

(Filed Dec. 3,1946.) 

FIRST DEFENSE 

1. The allegations of said paragraph are admitted. 

2. Defendant admits that there appears of record in 
this Court notice of mechanic’s lien bearing number 22,062, 
purporting to have been given by the defendant, Edward 
Lee Huff. Defendant is without knowledge, or informa¬ 
tion, sufficient to form a belief as to the remaining allega¬ 
tions of said paragraph and, therefore, denies the same. 

3. Defendant is without knowledge, or information, 
sufficient to form a belief as to the allegations of said para¬ 
graph, and therefore, denies the same. 

4. Defendant is without knowledge, or information, 
sufficient to form a belief as to the allegations of said para¬ 
graph, and therefore, denies the same. 

5. Defendant is without knowledge, or information, 
sufficient to form a belief as to the allegations of said para¬ 
graph and, therefore, denies the same. 

8 6. Answering the allegations of said paragraph, 

this defendant says there was deposited with it and 
The Lawyers Title Insurance Company and The Washing¬ 
ton Title Insurance Company, the sum of Seven hundred 
dollars ($700.00) represented by the plaintiff herein to be 
in excess of the amount due on the alleged lien asserted by 
the defendant, Edward Lee Huff, which said sum is now 
held by said Companies to be paid as this Honorable Court 
mav direct. 


Filed 

Dec 3 1946 

Charles E. Stewart, Clerk 
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COUNTER-CLAIM 

For a further defense and by way of counter-claim, this 
defendant says with respect to the sum of Seven hundred 
dollars ($700.00) held by this defendant with The Lawyers 
Title Insurance Company and The Washington Title In¬ 
surance Company, neither this defendant nor either of said 
Companies claims any right, title or interest therein; that 
by reason of the conflicting claims thereto, this defendant 
is unable to determine to whom the same should be paid; 
that accordingly it believes it is entitled to a decree per¬ 
mitting it to pay said fund into the registry of the court 
and to be relieved of any further liability on account there¬ 
of, pursuant to and in accordance with Title 13, Section 217, 
of the District of Columbia Code 1940. 

Wherefore, the Premises Considered, This Defendant 
Prays Judgment: 

1. That it may be directed to pay into the registry of 
this Court the sum of Seven hundred dollars ($700.00), 
and upon such payment that it may be discharged from 
any and all liability on account thereof, or to any of the 
parties to this action. 

2. That, in the alternative, this action may be dismissed 
as to this defendant. 

9 3. And for such other and further relief as to the 

Court shall seem just and proper. 

BRANDENBURG & BRANDENBURG 
By /s/ Louis W. Euit 
Attorneys for Defendant, The District 
Title Insurance Company , 

719 15th Street, N. W. 


I hereby certify that copy of answer, counter-claim and 
affidavit tiled in the above entitled matter, was mailed, post- 
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age prepaid, this 2d day of December, 1946, addressed to 
each of the following persons: 

Messrs. Otho D. Branson and Emerson W. Browne, 
Attorneys for Plaintiff, 

604 D Street, N. W., 

Washington, D. C. 

George H. Windsor, Esquire, 

Attorney for Defendant, Edward Lee Huff, 
2001 11th Street, N. W., 

Washington, D. C. 


/s/ LOUIS W.EUIT 


10 DISTRICT OF COLUMBIA, SS. 

S. P. NICHOLS, upon oath deposes and says that he 
is Settlement Clerk and Agent of The District Title Insur¬ 
ance Company, a corporation, named as one of the de¬ 
fendants in the above entitled action; that he is informed 
the plaintiff therein, Jerome Clark, Trustee, without col¬ 
lusion with said Title Insurance Company, makes claim to 
the sum of Seven hundred dollars ($700.00) now held by 
said Title Insurance Company with The Lawyers' Title 
Insurance Company and The Washington Title Insurance 
Company; that neither of said Title Insurance Companies 
claims any right, title or interest in or to said fund, but 
the same can not be paid, without jeopardy of double lia¬ 
bility, either to the plaintiff, or to the defendant, Edward 
Lee Huff, who likewise makes claim thereto; that accord¬ 
ingly affiant is advised and believes The District Title In¬ 
surance Company is entitled to a judgment, or decree, of 
this Honorable Court authorizing it to pay the same into 
the registry of the court to be held pending final order of 
the Court therein, and upon such payment discharging said 
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defendant, The District Title Insurance Company from all 
liability to either of the other parties to this action with 
respect to said Seven hundred dollars ($700.00), by 
11 virtue of Title 13, Section 21y of the District of Co¬ 
lumbia code 1940. 


/s/ S. P. NICHOLS 

Subscribed and sworn to before me this 2nd day of De¬ 
cember, A. D. 1942. 


/s/ JOHN H. STADTLER 
(Notarial Seal) Notary Public , D. C. 


12 Order Dismissing Cause. 

(Filed Dec. 5, 1946.) 

Upon consideration of the motion to Dismiss filed herein 
by the defendant Huff, and argument of counsel, it is by 
the Court this 5th day of December, 1946, 

ORDERED, ADJUDGED and DECREED that the 
above entitled cause be, and the same is hereby dismissed 
on the ground that this Court has no jurisdiction in law 
or equity to remove a mechanic’s lien in this case as a cloud 
on title. 


i 


/&/ T. ALAN GOLDSROROUGH 
Justice. 
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13 Notice of Appeal. 

Notice is hereby given this 10th day of December, 1946, 
that the plaintiff hereby appeals to the United States Court 
of Appeals for the District of Columbia from the order of 
this. Court entered on the 5th day of December, 1946 in 
favor of the defendant 
against said plaintiff. 

/•/ OTHO D. BRANSON 
Attorney for Plaintiff 
604 D St., N. W. 
Washington, D. C. 

/s/ George H. Windsor 
A tty. for Def. Huff 
201—11th St., N. W. 

/%/ Brandenburg & Brandenburg 
719—15th St., N. W. 


14 Points on Appeal. 

(Filed Dec. 16, 1946.) 

Comes now the appellant, by and through his attorneys 
of record and for Points on Appeal says to the Court as 
follows: 

1. That the Court erred in ruling that an Equity Court 
has no jurisdiction for the removal of a cloud off the title 
of real estate, where a mechanic’s lien has been placed on 
the said property and no work having been done on the 
said property by the contractor. 

2. That the Court further erred in ruling that the 
Equity Court had no right in determining the validity or in- 

i 

! 

| 

i 
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validity of a lien under its general jurisdiction and was 
limited by statutory provisions controlling liens. 

3. That the Court further erred in dismissing plaintiff's 
complaint. 


/s/ OTHO D. BRANSON 
Attorney for Plaintiff 


NOTICE 

I certify that a copy of the above mentioned Points on 
Appeal was mailed postage prepaid to George H. Windsor, 
Attorney for the Defendant, Edward Lee Huff, at 2001 
Eleventh Street, Northwest and to Brandenburg and Bran¬ 
denburg, Attorneys for the Defendant, The District Title 
Insurance Company, 719 Fifteenth Street, Northwest on 
the 16th day of December, 1946. 

/s/ OTHO D. BRANSON 
Attorney for Plaintiff 


16 Designation of Record. 

(Filed Dec. 13, 1946.) 

Comes now the plaintiff and files this as his designation 
of record: 

1. Bill of Complaint. 

2. Motion to Dismiss and points and authorities in sup¬ 
port of ihotion. 

3. Points and authorities in opposition to motion to 
dismiss. 
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3a. Answer and counter-claim. 

4. Judgment of the Court of dismissal. 

4a. Notice of Appeal. 

5. Assignment of Errors and/or points on appeal 

6. This designation of record. 

/s/ JEROME CLARKE, Trustee 

/s/ Otho D. Branson 
/s/ Emerson W. Browne 
Attorneys for Plaintiff 
604 D St., N. W. 

Washington, D. C. 


CERTIFICATE OF SERVICE, 

I certify that a copy of the above designation of record 
has been mailed to George H. Windsor and to the offices of 
Brandenburg and Brandenburg, this 13th day of December, 
1946. 


/s/ OTHO D. BRANSON 
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BRIEF FOR APPELLEE 
Summary of Argument 

It is submitted that the action of appellant was properly 
dismissed by the District Court. 

Appellant’s action was obviously based in essence upon 
allegations to the effect that appellee’s performance under 
the contract was defective, yet it is framed as a suit to 
remove a cloud from the title to his real estate. Appellant 
may clear his record title of the encumbrance occasioned by 
appellee’s record notice of mechanic’s lien by the simple 
statutory measures of posting bond or depositing cash in 
amount sufficient to cover the claimed lien. It may well be 
that it is within the intendment of the applicable D. C. 
Code provisions that as to an owner, where a dispute has 
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arisen between the said owner and a contractor concerning 
the terms or performance of a contract, these remedies 
are exclusive. At any rate, under general principles of 
equity jurisdiction appellant should not be permitted to 
maintain this action because posting of bond or cash deposit 
would constitute a plain, adequate, and complete remedy at 
law. 


Argument 

The complaint shows that a contract was entered into on 
June 1, 1946 calling for the installation by appellee of 
magnesite floors in a building owned by appellant. The 
contract price for the work was $3083.00 to be paid in in¬ 
stallments as certain phases of the work were completed. 
The magnesite floors were installed and $2550.00 of the con¬ 
tract price has been paid, leaving a balance due of $533.00. 
As incidental relief appellant asked for a money judgment 
for $2550.00, but the theory on which the request for a 
money judgment is based does not appear in the complaint. 

Paragraph 3 of the complaint suggests that the contractor 
at the time he filed notice of his lien knew that there was no 
indebtedness to be secured thereby. That paragraph is as 
follows: 

“3. That the said defendant knew at the time of the 
filing of the said Lien that the said Jerome Clark, trus¬ 
tee was not then indebted to him in the amount of One 
Thousand Four Hundred Seventeen ($1,417.00) Dol¬ 
lars, by reason of the fact that the said Edward Lee 
Huff, though he did contract to do the said work, did 
the said work in such a manner that it was not in con¬ 
formance with the specifications of the contract attach¬ 
ed hereto, and to be read as a part hereof and known 
as Exhibit ‘A’. That according to the said contract the 
magnesite floors were to be a solid color of tile red, 
which same are not and further that the said floors 
now bulge.’’ 

It is obvious after reading this paragraph that the owner 
is actually alleging that the w r ork was defective. It is clear 
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that he is not alleging that the appellee's claim to a me¬ 
chanic’s lien is fraudulent . The facts stated in the com¬ 
plaint imply unquestionably that a dispute developed be¬ 
tween the parties to the contract; and that after the work 
was completed and appellant had paid a large part of the 
contract price appellant sought the aid of the District Court 
sitting in equity to remove the appellee’s lien as an alleged 
“cloud” on appellant’s title. Such an action cannot be 
maintained. 

It is well settled and recognized with respect to an action 
to remove a cloud that* the direct object of the remedy 
is to declare and establish some particular estate, interest, or 
right, either legal or equitable, in the property which is the 
subject matter.” 4 Pomeroy’s Equity Jurisprudence 
(Fifth Ed. Symons) Sec. 1395. Such relief is granted “on 
the principle of quia timet, —that is, that the deed or other 
instrument or proceeding constituting the cloud may be used 
injuriously or vexatiously to embarrass or affect a plain¬ 
tiff’s title.” Id. Sec. 1398. 

In other words, such an action is an equitable alterna¬ 
tive where an ejectment action would be inadequate. 

It is equally well settled that an action to remove a cloud 
cannot be used to recover damages for alleged breach of 
contract. 

The D. C. Code 1940, Title 38 provides an easy means by 
which appellant might accomplish what he nominally sought 
to accomplish in his action. By furnishing a bond suf¬ 
ficient in amount to cover the claimed lien he could simply 
remove any “cloud” on his title occasioned by the claimed 
lien. After an enforcement action is commenced he could 
make a cash deposit into court and accomplish the same re¬ 
sult. Code 1940, 38-11$ and 38-119. The cash deposit or 
the bond would become a substitute for the proprietory 
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lien which the law gives to workmen and materialmen as 
security for their contract compensation. Absent an en¬ 
forcement proceeding by the contractor under Section 38- 
110, the substituted right persists only until the expiration 
of one year from the filing of the notice of lien. To require 
appellant to use the means of bond or cash deposit to clear 
his title would certainly seem no hardship. The practical 
inconvenience and expense is far less than in a lawsuit; 
and it is certainly to be presumed that he has the needed 
funds or can furnish the required bond, else he would not 
have been in a position to make the contract in the first 
place. From the completeness with which the statutory 
scheme provides for clearing titles pending the resolution 
of such disputes it would seem to follow that the Congress 
intended to preclude the bringing of such an action as ap¬ 
pellant has here brought. 

It should be noted that this case does not call for a deci¬ 
sion by this Court of whether under any conceivable set of 
circumstances an equity court would have jurisdiction to 
remove a mechanic’s lien as a cloud on title to real estate. 
It is crystal clear, however, that this appellant has legal 
remedies—simple and practical and inexpensive—which 
would enable him to accomplish his apparent objective of 
clearing title, so as to take this matter out of the jurisdic¬ 
tion of the equity court in a title action. 

There is ample authority to support the view that a claim 
to a mechanic’s lien to secure payment of the balance due 
for a contract job already completed is not a 4 ‘cloud” which 
can be removed. The District Court for the Northern Dis¬ 
trict of Illinois indicated that such a suit could not be 
maintained to remove a controversial lease as a cloud. 
Chicago Auditorium Ass’n v. Cramer, 8 Fed. (2d) 998 
(1925), reversed on grounds not controlling here. 20 Fed. 
(2d) 837, C. C. A. 7th 1927. Such a case is easily dis¬ 
tinguishable from the one where an outstanding dower 
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interest is alleged to be a removable cloud because the mar¬ 
riage from which it sprang was invalid, as in Roxana Petro¬ 
leum Corporation v. Calquit, 34 Fed. (2d) 470 (W. D. Texas, 
El Paso Div. 1929). 


Conclusion 

In sum, appellant’s action was properly dismissed be¬ 
cause appellee’s claim to a mechanic’s lien to secure the 
payment of the balance due under a completely performed 
improvement contract is not a “cloud” which an equity 
court will remove. The owner, in order to remove the en¬ 
cumbrance, should be limited to his statutory devices of 
bond or cash deposit. He may also sue for alleged damages 
for alleged breach of contract, or counterclaim in the con¬ 
tractor’s enforcement suit. 

With respect to the claim that the lien on Lot 807, Square 
484 is a removable cloud it should be noted that it is not 
alleged that the contractor supplied no materials which were 
incorporated into the building located on said premises. 

Therefore, it is respectfully submitted that the order of 
the District Court dismissing appellant’s action should be 
affirmed. 


GEORGE H. WINDSOR, 
Attorney for Appellee, 
Edward Lee Huff. 


